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IS A VERBAL LEASE FOR THE PERIOD OF ONE YEAR OR 

MORE, COMMENCING IN THE FUTURE, WITHIN THE 

PROVISIONS OF THE STATUTE OF FRAUDS? 



This question is one which has for years perplexed the courts 
of the last resort of various states, but which has never been 
passed upon by the Supreme Court of Appeals of this State save 
indirectly in the case of Burruss v. Hines, 94 Va. 413. 

Is, or is not, a verbal lease of "land for the period of one year 
or more, commencing in the future, within the provisions of the 
Statute of Frauds requiring a contract not to be performed 
within a year to be in writing? (Va. Code 2840, CI. 7.) 

Much of the conflict of decisions on this question has been 
due to the different statutory provisions, of various states. The 
following is the language of the Virginia Statute: 

"No .action shall be brought in any of the following cases : 
* * * Seventh, Upon an agreement that is not to be 
performed within a year: Unless the promise, contract, 
agreement, representation, assurance, or ratification, or some 
memorandum or note thereof, be in writing and signed by 
the party to be charged thereby, or his agent; but the con- 
sideration need not be set forth or expressed in the writing, 
and it may be proved (where a consideration is necessary) 
by other evidence." (Va. Code, 1904, §. 2840} 

Under this statute our court of appeals has intimated that such 
a lease is invalid. In the case of Burruss v. Hines (above re- 
ferred to) the court in an action upon an injunction bond for 
damages by reason of delay in the construction of a building due 
to an overhanging wall, held that actual leases of portions of the 
building were admissible in the evidence to show rental value, 
although oral and intended to be used in the future, but the 
court used the. following language: 

"The case before us is clearly distinguishable from that of 
Bingham v. Walla Walla, 13 Pacific R. 408, upon which 
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counsel for the plaintiff in error much relied. In THIS 
case there was an actual renting of the property for specific 
sums of money, while in that case there was no evidence 
upon which to base the rental value of the building which 
the owner of the lot was prevented from erecting. So far 
as can be gathered from the report of that case, the con- 
templated building was never erected; no contracts to lease 
it, when completed, were ever made; and it was wholly 
conjectural whether there would be any rent or not. 

On the trial the defendant objected to the introduction of 
testimony in regard to the contracts made by the plaintiff 
to rent his building, because they were not to be performed 
within a year and were not in writing. The objection was 
untenable. Oral testimony as to the rental value was clearly 
admissible, and actual contracts of renting, though not in 
writing, were the best evidence of the rental value. The 
statute (see Section 2840 of the Code) does not make void 
the contracts therein mentioned, but simply provides that 
no action shall be brought upon them. It does not render 
testimony in regard to them inadmissible for such a purpose 
as it was admitted for in this case. (Burruss v. Hines, 94 
Va. 413.) 

It was evidently the opinion of the court that these leases were 
invalid. Such is the view taken by Mr. Graves in the Virginia 
Law .Register, vol. 4, p. 108, except that he understood the con- 
tracts in question to be contracts to lease, instead of actual 
leases as held by the court and as testified to by Wm. Moore on 
page 35 of the record (see briefs in case and record). Pro- 
fessor Graves used the following language: 

"In Burruss v. Hines (Va.), 26 S. E. 875 (3 Va. Law Reg. 
130), it was assumed (though not necessary to the decision 
in the case), that an agreement for a lease for one year h 
unenforceable, if the lease ; s to begin at a future date. 
Thus, if on the first day of January A makes a verbal agree- 
ment to rent certain premises to B for one year from the 
first of February following, the agreement would be invalid, 
and no action could be brought thereon." 

Two reasons for its validity are advanced by the authorities 
sustaining a lease for a year to commence in the future. The 
first, and most prominent, is a claim that the section of the 
Statute of Frauds in regard to contracts not to be performed 
within a year does not refer to contracts in reference to real 



911.] LEASE FOR YEAR OR MORE & STATUTE OK FRAUDS. 99 

property. This view is advanced in Young v. Dake, 5 N. Y. 
453, a leading case on the subject, and is the only reason why 
such a lease could be valid which is deemed worthy of notice by 
Clark in his work on contracts. (Clark on Contracts, p. 113.) 
He divides the authorities into two classes in notes 70 and 72; 
first, those holding the clause in question to apply only to person- 
alty (set forth in note Z0), and secondly, authorities declaring 
such a lease to be invalid as falling within the purview of that 
clause (set forth in note 72). This is the only ground for hold- 
ing such a lease to be valid given in the discussion of the sub- 
ject in the Am. & Eng. End., vol. 29, p. 944, where the following 
language is used : 

"(3) Leases. — As tewhether the one-year clause is applicable 
to parol leases for a year to commence at a future day, the 
American courts have long been at odds. In a number of 
jurisdictions such leases are treated as on the same footing 
as other contracts and are held to be within this clause. 
But in other states it is held that the one-year clause has no 
application to contracts relating to land, and that a one-year 
lease to commence in futuro is valid in the absence of any- 
thing to the contrary in the land clause." 

The following decisions are cited opposing the validity of such 
a lease : 

Alabama — Crommelin v. Thiess, 31 Ala. 412; Parker v. Hollis, 

50 Ala. 411; Martin v. Banchett, 77 Ala. 288; White v. 

Levy, 93 Ala. 484; Bain v. McConald, 111 Ala. 269. 
California— Wickson v. Monarch Cycle Mfg. Co., 128 Cal. 156. 
Illinois— Olt v. Lohnas, 19 111. 576; Wheeler v. Frankenthal, 

78 111. 124; Cooney v. Murray, 45 111. App. 463. 
Kansas — Wolf v. Dazier, 22 Kan. 436. 
Kentucky — Greenwood i'. Strother, 91 Ky. 482; Thomas v. 

McManus (Ky. 1901), 64 S. W. Rep. 446. 
Massachusetts — Delano v. Montague, 4 Cush. (Mass.) 42. 
Minnesota — Jellett v. Rhode, 43 Minn. 166; Johnson v. Al- 

bertson, 51 Minn. 333; Engler v. Schneider, 66 Minn. 388. 
Missouri — Briar v. Robertson, 19 Mo. App. 66; Beiler v. 

Devoll, 40 Mo. App. 251 ; Cook v. Redman, 45 Mo. App. 

397; Butts v. Fox, 96 Mo. App. 437. 
Oregon — White v. Holland, 17 Oregon 3, following Pulse v. 

Hamer, 8 Oregon 251. 
See, also, Janes v. Finney, 1 Root (Conn.) 549, wherein it was 

held that agreements respecting the leasing and conveying 
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of real estate are within the statute if not to be performed 
within a year. 

The contention that clause seven applies only to contracts in 
reference to personalty is vigorously combatted by Professor 
Graves in his article alluded to above. Professor Graves was 
discussing a contract to lease land not to be performed within a 
year, which of course involves the same question, for if clause 
seven does not refer to contracts concerning realty it cannot in- 
validate a contract to lease for the period of one year to com- 
mence in the future. On this question, a contract to lease and an 
actual lease occupy the same position, for both are contracts con- 
cerning realty, and if clause seven refers only to personalty, both 
contracts are valid as far as this clause is concerned. Professor 
Graves, however, insists that clause seven does refer to realty as 
well as to personalty by rendering invalid a contract to lease 
land for the period of one year commencing in the future. He 
.states the matter thus: 

"If this view be correct, as the agreement is not for the lease 
of real estate 'for more than one year,' it must be by reason 
of the Code of Virginia, § 2840, cl. 7, which declares that 
no action shall be brought, 'upon an agreement that is not 
to be performed within a year' 'from the making thereof 
being added as the meaning of the statute. And this doc- 
trine is sustained by the weight of authority. See 17 Am. 
St. Rep. 752-57, note to Wallace v. Scoggins, 18 Cr. 502, 
where the cases are collected." (Va. Law Reg., vol. 4, p. 
108.) 

In view of the above authorities, as well as the language of 
our statute, it seems clear that in this State clause seven of the 
Statute of Frauds applies to all contracts, whether concerning 
real estate or personal property, which- fall within its provisions. 

But it is claimed as a second reason for sustaining the lease 
in question that such a lease is an executed contract, and that 
clause seven of the Statute of Frauds applies only to executory 
and not to executed contracts : that executed contracts fall within 
the Statute of Conveyances, § 2413 of the Code of Virginia. 
Unfortunately for the champions of this theory it has been 
refuted by our court of appeals in the case of James et als. v. 
Kibler's Adm'r, 94 Va. 165, in which the court held that a lease 
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for years commencing in the future is an executory and not an 
executed contract prior to entry, and that upon the breach of 
such a lease before entry damages and not rent can be obtained. 
The following is a portion of the syllabus: 

"1. Lease — Abandonment of contract by lessee — Action by 
lessor — Measure of damages — Where there has been an en- 
tire abandonment by the lessee of his contract of rent, and 
a refusal on his part to carry it out, the lessor may recov 
at once, before the expiration of his term, compensation for 
the injury sustained by breach of the contract, and the 
measure of his damages is the difference between what he 
would have received under his violated contract, and what 
he actually receives from a sale of the lease, either at a 
private or public sale fairly made." 

The court uses this .language : 

"It is further contended on behalf of the defendant that 
the lessors in making sale of the lease were acting as agents 
of the lessees, and for this reason could not bid or become 
purchasers at the sale, and that, inasfnuch as one of them 
became the purchaser, it was equivalent to a re-entry on the 
leased premises by both, and that this act of re-entry dis- 
entitled them to recover anything more than the rent due 
at the time of sale. 

"The fallacy of this position is found in the mistaken 
notion, manifest throughout the case, that the relation of 
landlord and tenant existed between the plaintiffs and de- 
fendant. No such relation existed. The mere- signing of 
an . agreement does not establish that relation, although it 
may create a right of action for damages for a breach of 
the contract, or for a specific performance of it. The 
defendant had never taken any possession under this con- 
tract, but had broken and abandoned it long before the sale. 
The plaintiffs had never been out of possession, and hence 
there could be no re-entry." (Page 174.) 

Under the above decision, it would appear that a lease does not 
become an executed contract until after entry and that the 
Statute of Frauds would apply, but there is a strong ground for 
argument in favor of the opposing view. 
Norfolk, Va., William H. Sergeant, Jr. 

March, 191 1. 



